
Bureau, while it supports the addition of a financial

qualifications issue, argues that the inclusion of Gardner's letter

in the application negates the element of intent required for the

specification of a false certification issue. As shown above,

under established principles the element of intent is present.

Moreover, both responses miss the point. What TBF must show, and,

in this instance, has shown, is that a "substantial and material

question" exists concerning whether Glendale falsely certified that

it was financially qualified when it was, in fact, not financially

qualified. The issue, which TBF, with the Mass Media's support,

has properly framed, is whether Glendale's financial certification

was objectively false. When an applicant falsely certifies a fact

essential to the grant of its application the motive for deception

is obvious and an intent to deceive may be implied from the

applicant's conduct. Moreover, in many instances further

investigation reveals that a seemingly forthright statement masks

a deeper deception. See, 62 Broadcasting, Inc., 4 FCC Rcd 1768, 65

R.R.2d 1829, 1836 (Rev. Bd. 1989) (applicant represents that its

antenna site is available sUbject to "negotiations in process,"

when no negotiations were taking place).

c. Glendale'. Pinancial certification Is Objectively
Inadequate

36. Glendale's financial certification relies on Mr.

Gardner's personal assets, which are admittedly insufficiently

liquid to support his putative commitment. Unlike when an

applicant relies on a bank or other pUblic financial institution,

an applicant relying on personal assets must establish that it has

access to net liquid assets sufficient to support its commitment.
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not to do so, and must bear the risk of its refusal to be

forthcoming.

VI. Th...i4..0••,rr,pts A44itiop of the R.habilitation an4
coapliano. Issu.s

A. Th. Bvid.no. of Furth.r Violations Mandat.s Addition Of Th.
Issu.s

39. In EKO General. Inc. CWAXY-FK), supra, the Commission

made clear that evidence of further violations by Gardner would

require formal consideration of his rehabilitation and compliance

before he received further grants. The Commission explicitly held

that such further scrutiny is mandated unless Gardner establishes

that there has been "no occurrence of misconduct in connection with

the new application." 5 FCC Rcd at 644. Moreover, the Commission
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inquiry into Gardner's rehabilitation and compliance is plainly

warranted.

41. Likewise, the Bureau recognizes that the Commission has

mandated further evidentiary inquiry into Gardner's rehabilitation

and compliance where new evidence is presented that Gardner has

"been involved in any significant wrongdoing since the alleged

broadcast related misconduct occurred" and has failed "to take

meaningful measures to prevent the future occurrence of FCC-related

misconduct... MMB Comments, pp. 5-6. The Bureau also recognizes

that new evidence of misconduct and lack of compliance has been

presented, because it supports the addition of issues relating to

misrepresentations and lack of candor in a number of low power

applications, whether Glendale committed a plethora of reporting

violations, and whether Glendale falsely certified the availability

of its antenna site. The Bureau's opposition to the addition of

such issues is, therefore, inconsistent with its recognition that

evidence of additional FCC-related misconduct mandates inquiry into

Gardner's rehabilitation and compliance, and its determination that

serious questions concerning such misconduct have been raised. BXQ

General. Inc. (WAXY-FM), supra; MMB Comments, pp. 5-6.

42. The Bureau bases its position on its view that the

questions about Gardner's rehabilitation and compliance will be

encompassed within the "addition of other issues in this

proceeding" which the Bureau supports and that the specification of

separate issues "would be unnecessarily duplicative." MMB

Comments, pp. 21-22 • However, the issues requested are not

duplicative and the importance of specifying clearly defined issues
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is paramount. TBF's requested issue 1 inquires whether Glendale

has established at the threshold, as required by RKO, that Gardner

is rehabilitated. The lack of a "refreshed" rehabilitation showing

in Gardner's application coupled with evidence of further

violations clearly establish that he has not been rehabilitated.

Requested Issue 2 inquires about the effect of Gardner's

misrepresentations and lack of candor on Glendale's qualifications

in light of the questions that exist about his rehabilitation-­

precisely the issue the Commission contemplated would be required

when it directed Gardner to establish his rehabilitation in the

first place. Requested Issue 8 inquires into the credibility of

Gardner's promised compliance program in light of his SUbsequent

misconduct and lack of candor, even in connection with the

applications in which he submitted his compliance program.

Requested Issue 9 inquires into the veracity of Gardner's renewed

representation, in the Miami application, that the compliance

program had been implemented, when it manifestly had not.

Accordingly, substantial and material questions concerning these

issues are overwhelming, and requested Issues 1, 2, 8, and 9 must

be designated.

B. Glendale's Misrepresentations In Its Rehabilitation
Showing .arrant the Addition of A separate I.sue.

43. Glendale essentially brushes off TBF's request for an

issue concerning the misrepresentations in the rehabilitation

showing it submitted to the Commission to induce the Commission to

grant its LPTV applications. The Mass Media Bureau also opposes

the addition of the issue based on its support of the addition of

other issues whose evidence would be, in the Bureau's words,
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"duplicative" of the evidence which might be adduced under the

issue requested. Both positions trivialize the independent

importance of the very explicit and detailed promises that Gardner

made to the Commission concerning his "rehabilitation" and future

good conduct, particularly how he was going to carefully review

each application and how he instructed his counsel to design a

"compliance program," and ignore the evidence provided in this

proceeding that Gardner's promises were empty and his "compliance

program" a sham. Gardner's representations in his rehabilitation

showing promises cannot be so easily dismissed--they were explicit,

detailed, and made with the transparent purpose that the commission

rely on them. In fact, Glendale's qualifications to be a

Commission licensee can be succinctly judged on how well Gardner

has taken to heart the statement he made in his March 14, 1990

filing with the Commission: "I now realize the importance of being

absolutely candid in applications and statements made by me." The

facts reveal that Mr. Gardner's realization may yet be "imperfect."

Glendale has indulged in a pattern of misconduct--of not reporting

relevant facts to the Commission in connection with its Miami

application, of falsely certifying its financial qualifications,

and, most importantly, of making material misrepresentations in

connection with the same applications in which the rehabilitation

showing was submitted. In fact, when the Declarations of Mr •

Gardner comprising the rehabilitation showings were filed with the

Commission, four of the applications at issue were then tainted by

a material misrepresentation concerning the availability and

technical feasibility of the antenna sites specified.
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Significantly, Gardner, in both his opposition and in the

Declaration of George Gardner which accompanied it, conspicuously

refrains from any assertion that the compliance program was

actually implemented. Gardner's course of conduct--the number and

variety of misrepresentations and derelictions affecting all his

applications--raises a "substantial and material question"

concerning whether Gardner's representations were or could have

been made in good faith.

44. In addition, while the evidence which might be adduced

under the issue may, in some respects overlap, or be derivative of

evidence relevant to other issues requested by TBF, the

representations concerning Mr. Gardner's conduct and the

establishment of a "compliance program" are independent and

separate representations whose truth or falsity, candor or lack

thereof, are clearly relevant to Glendale's qualifications to be a

licensee. Moreover, if the impact of Gardner's deceit in making

these representations is not a separate issue, the Commission would

be precluded from making findings which could result in

disqualification of Glendale, no matter how calculated and cynical

the evidence showed Glendale's conduct to be. Pleasant Valley

Broadcasting. Inc. 6 FCC Rcd 4163, 69 R.R.2d 848, 850 (Rev. Bd.

1991). The addition of a separate issue is compelled by the facts

and is required to determine if Gardner's solemn representations

concerning his "careful review" and "compliance program" turn out

to be as great an illusion as the divestiture pledge he made in

connection with the WAXY proceeding.
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c. Glen4ale'. aehabilitation 8howinq Di4 Bot coaply On
It. Pace with the c~i••ion'. aequir..ents.

45. certain facts about Glendale's rehabilitation showing

are, necessarily, conceded by Glendale. No one can dispute that

the touchstone for evaluating Gardner's showing was the

commission's July 23, 1990 letter to Mr. Gardner. That letter

affirmed that Gardner would continue to be sUbjected to "heightened

scrutiny" which required Gardner to submit a new and updated " •.•

affirmative showing of rehabilitation" in compliance with the BKQ

guidelines for each new application. The BKQ guidelines require

Glendale to submit evidence: (1) that it had not been involved in

significant wrongdoing; (2) that Mr. Gardner enjoys a reputation

for good character in the community; and, (3) that Gardner has

taken meaningful measures to prevent the future occurrence of FCC-

related misconduct. Glendale's "affirmative showing" in the Miami

application consisted entirely of affirming the showing filed 18

months earlier and averring that "no allegations of significant

misconduct" had been made about Mr. Gardner. Neither of the other

two elements of the BKQ showing--character reputation and progress

in complying with the FCC's rules--were even addressed in the

present tense by Gardner's showing. Only if the Commission

intended the "heightened scrutiny" to which Gardner was to be

sUbjected to be reduced to an empty formality may his showing in

the Miami application be considered even minimally adequate.

D. The presi4iD9 Officer Kay A44 the Requeste4 Issue

46. Both the Mass Media Bureau and Glendale argue that

whatever the adequacy of Gardner's showing the Presiding Officer is
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precluded from adding an issue because the showing was submitted

with Glendale's application and was, therefore, already considered

and resolved in Glendale's favor by the processing staff in

designating the case for hearing. According to this line of

argument, when the Hearing pesignation Order closes, as this one

does, with the line "except as indicated by the issues specified

below, the applicants are qualified," that statement constitutes a

determination of the issue on its merits which the Presiding

Officer, under Atlantic Broadcasting Company, 5 F.C.C.2d 717, 8

R.R.2d 991 (1966), is precluded from disturbing. This line of

argument is arrant nonsense. Atlantic Broadcasting requires the

Presiding Officer to respect the "reasoned analysis" of the staff

when it resolves an issue in the Hearing Designation Order. A bald

statement that the applicants are qualified except for the issues

added is not a "reasoned analysis." A "reasoned analysis"

requires, at a minimum, that the potential issue be addressed, and

not only does the ImQ contain no mention of the rehabilitation

showing, there is not a scintilla of evidence that the Commission

staff considered the issue at all. The Mass Media Bureau

inferentially concedes the barrenness of this argument when it

supports the addition of a financial issue against Glendale based

entirely on information submitted with the application but

presumptively overlooked by the Commission processing staff. In

any event, had the~ contained the reasoned analysis required,

it could not possibly have considered the new evidence of Gardner's

violations that were SUbsequently shown in TBF's Contingent Motion.
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47. Accordingly, since Glendale's application lacks "an

affirmative showing of rehabilitation and good character" updated

past July 1990, the addition of an appropriate issue is clearly

warranted.

VII. Glendale's Intentions Are unreliable

48. TBF's Contingent Motion urged that an issue be designated

to determine whether, given Raystay's recent failure to construct

four LPTV stations, Glendale actually intends to construct and

operate the station proposed here. Glendale's response does

nothing to dispel the concerns raised by that record of non­

constructions. Indeed, Glendale's admission that Raystay tried to

sell the four LPTV permits (and actually did sell a fifth) only

heightens the concerns.

49. Glendale claims that "it would make no sense whatsoever

for Glendale to spend the substantial amount of money needed to

prosecute its application if it did not intend to build its

station." Opposition, p. 29. Yet Glendale does not deny that it

could sell the Miami station at enormous profit right after

putting it on the air, and this is exactly what Glendale may do in

light of what we now know about Raystay's LPTV efforts.

50. These facts raise a substantial and material question

about the bona fides of Glendale's application, for the commission

will not award a construction permit to one who intends merely "to

flip" the station. Calhoun County Broadcasting Co., 57 R.R.2d 641,

646 (1985) ("construction permits are granted only to qualified

applicants who have a bona fide intention to construct the

facilities they propose and to render a broadcast service"); Scott
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& Davis Enterprises, Inc., 54 R.R.2d 868 (1983) (commission refuses

to grant construction permit to applicant who intended to assign

the permit rather than construct and operate as proposed.

51. If a special issue is not designated to determine

Glendale's intentions, then the Presiding JUdge should rule that

the matter may be explored under the standard comparative issue.

WHEREFORE, the foregoing premises considered, Trinity

Broadcasting of Florida, Inc. respectfully urges, should the

Presiding Officer not dismiss Glendale's application, that the

issues previously requested in its "contingent Motion To Enlarge

Issues Against Glendale Broadcasting Company" be expeditiously

granted.

Respectfully submitted,

TRINITY BROADCASTING OF FLORIDA,
INC.

By:
Col
Jos

MAY , DUNNE, CHARTERED
suite 520
1000 Thomas Jefferson Street, N.W.
Washington, D.C. 20007
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June 22, 1993
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